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(ii) This type of documentation must
include, at a minimum, detailed infor-
mation on the basis for the existence of
the good cause not to suspend pay-
ments, to suspend payments only in
part, or to discontinue a payment sus-
pension and, where applicable, must
specify how long the State anticipates
such good cause will exist.

(3) Annually report to the Secretary
summary information on each of fol-
lowing:

(i) Suspension of payment, including
the nature of the suspected fraud, the
basis for suspension, and the outcome
of the suspension.

(ii) Situation in which the State de-
termined good cause existed to not sus-
pend payments, to suspend payments
only in part, or to discontinue a pay-
ment suspension as described in this
section, including describing the na-
ture of the suspected fraud and the na-
ture of the good cause.

[76 FR 5966, Feb. 2, 2011]

Subpart B—Disclosure of Informa-
tion by Providers and Fiscal
Agents

SOURCE: 44 FR 41644, July 17, 1979, unless
otherwise noted.

§455.100 Purpose.

This subpart implements sections
1124, 1126, 1902(a)(38), 1903(i)(2), and
1903(n) of the Social Security Act. It
sets forth State plan requirements re-
garding—

(a) Disclosure by providers and fiscal
agents of ownership and control infor-
mation; and

(b) Disclosure of information on a

provider’s owners and other persons
convicted of criminal offenses against
Medicare, Medicaid, or the title XX
services program.
The subpart also specifies conditions
under which the Administrator will
deny Federal financial participation
for services furnished by providers or
fiscal agents who fail to comply with
the disclosure requirements.

§455.101 Definitions.

Agent means any person who has been
delegated the authority to obligate or
act on behalf of a provider.
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Disclosing entity means a Medicaid
provider (other than an individual
practitioner or group of practitioners),
or a fiscal agent.

Other disclosing entity means any
other Medicaid disclosing entity and
any entity that does not participate in
Medicaid, but is required to disclose
certain ownership and control informa-
tion because of participation in any of
the programs established under title V,
XVIII, or XX of the Act. This includes:

(a) Any hospital, skilled nursing fa-
cility, home health agency, inde-
pendent clinical laboratory, renal dis-
ease facility, rural health clinic, or
health maintenance organization that
participates in Medicare (title XVIII);

(b) Any Medicare intermediary or
carrier; and

(c) Any entity (other than an indi-
vidual practitioner or group of practi-
tioners) that furnishes, or arranges for
the furnishing of, health-related serv-
ices for which it claims payment under
any plan or program established under
title V or title XX of the Act.

Fiscal agent means a contractor that
processes or pays vendor claims on be-
half of the Medicaid agency.

Group of practitioners means two or
more health care practitioners who
practice their profession at a common
location (whether or not they share
common facilities, common supporting
staff, or common equipment).

Health insuring organization (HIO) has
the meaning specified in §438.2.

Indirect ownership interest means an
ownership interest in an entity that
has an ownership interest in the dis-
closing entity. This term includes an
ownership interest in any entity that
has an indirect ownership interest in
the disclosing entity.

Managed care entity (MCE) means
managed care organizations (MCOs),
PIHPs, PAHPs, PCCMs, and HIOs.

Managing employee means a general
manager, business manager, adminis-
trator, director, or other individual
who exercises operational or manage-
rial control over, or who directly or in-
directly conducts the day-to-day oper-
ation of an institution, organization,
or agency.

Ownership interest means the posses-
sion of equity in the capital, the stock,
or the profits of the disclosing entity.
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Person with an ownership or control in-
terest means a person or corporation
that—

(a) Has an ownership interest total-
ing 5 percent or more in a disclosing
entity;

(b) Has an indirect ownership inter-
est equal to 5 percent or more in a dis-
closing entity;

(c) Has a combination of direct and
indirect ownership interests equal to 5
percent or more in a disclosing entity;

(d) Owns an interest of 5 percent or
more in any mortgage, deed of trust,
note, or other obligation secured by
the disclosing entity if that interest
equals at least 5 percent of the value of
the property or assets of the disclosing
entity;

(e) Is an officer or director of a dis-
closing entity that is organized as a
corporation; or

(f) Is a partner in a disclosing entity
that is organized as a partnership.

Prepaid ambulatory health  plan
(PAHP) has the meaning specified in
§438.2.

Prepaid inpatient health plan (PIHP)
has the meaning specified in §438.2.

Primary care case manager (PCCM) has
the meaning specified in §438.2.

Significant business transaction means
any business transaction or series of
transactions that, during any one fis-
cal year, exceed the lesser of $25,000
and 5 percent of a provider’s total oper-
ating expenses.

Subcontractor means—

(a) An individual, agency, or organi-
zation to which a disclosing entity has
contracted or delegated some of its
management functions or responsibil-
ities of providing medical care to its
patients; or

(b) An individual, agency, or organi-
zation with which a fiscal agent has en-
tered into a contract, agreement, pur-
chase order, or lease (or leases of real
property) to obtain space, supplies,
equipment, or services provided under
the Medicaid agreement.

Supplier means an individual, agency,
or organization from which a provider
purchases goods and services used in
carrying out its responsibilities under
Medicaid (e.g., a commercial laundry, a
manufacturer of hospital beds, or a
pharmaceutical firm).

Termination means—

§455.102

(1) For a—

(i) Medicaid or CHIP provider, a
State Medicaid program or CHIP has
taken an action to revoke the pro-
vider’s billing privileges, and the pro-
vider has exhausted all applicable ap-
peal rights or the timeline for appeal
has expired; and

(ii) Medicare provider, supplier or eli-
gible professional, the Medicare pro-
gram has revoked the provider or sup-
plier’s billing privileges, and the pro-
vider has exhausted all applicable ap-
peal rights or the timeline for appeal
has expired.

(2)(iQ) In all three programs, there is
no expectation on the part of the pro-
vider or supplier or the State or Medi-
care program that the revocation is
temporary.

(ii) The provider, supplier, or eligible
professional will be required to reenroll
with the applicable program if they
wish billing privileges to be reinstated.

(3) The requirement for termination
applies in cases where providers, sup-
pliers, or eligible professionals were
terminated or had their billing privi-
leges revoked for cause which may in-
clude, but is not limited to—

(i) Fraud;

(ii) Integrity; or

(iii) Quality.

Wholly owned supplier means a sup-
plier whose total ownership interest is
held by a provider or by a person, per-
sons, or other entity with an ownership
or control interest in a provider.

[44 FR 41644, July 17, 1979, as amended at 51
FR 34788, Sept. 30, 1986; 76 FR 5967, Feb. 2,
2011]

§455.102 Determination of ownership
or control percentages.

(a) Indirect ownership interest. The
amount of indirect ownership interest
is determined by multiplying the per-
centages of ownership in each entity.
For example, if A owns 10 percent of
the stock in a corporation which owns
80 percent of the stock of the disclosing
entity, A’s interest equates to an 8 per-
cent indirect ownership interest in the
disclosing entity and must be reported.
Conversely, if B owns 80 percent of the
stock of a corporation which owns 5
percent of the stock of the disclosing
entity, B’s interest equates to a 4 per-
cent indirect ownership interest in the
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disclosing entity and need not be re-
ported.

(b) Person with an ownership or control
interest. In order to determine percent-
age of ownership, mortgage, deed of
trust, note, or other obligation, the
percentage of interest owned in the ob-
ligation is multiplied by the percent-
age of the disclosing entity’s assets
used to secure the obligation. For ex-
ample, if A owns 10 percent of a note
secured by 60 percent of the provider’s
assets, A’s interest in the provider’s as-
sets equates to 6 percent and must be
reported. Conversely, if B owns 40 per-
cent of a note secured by 10 percent of
the provider’s assets, B’s interest in
the provider’s assets equates to 4 per-
cent and need not be reported.

§455.103 State plan requirement.

A State plan must provide that the
requirements of §§455.104 through
455.106 are met.

§455.104 Disclosure by Medicaid pro-
viders and fiscal agents: Informa-
tion on ownership and control.

(a) Who must provide disclosures. The
Medicaid agency must obtain disclo-
sures from disclosing entities, fiscal
agents, and managed care entities.

(b) What disclosures must be provided.
The Medicaid agency must require that
disclosing entities, fiscal agents, and
managed care entities provide the fol-
lowing disclosures:

(1)(i) The name and address of any
person (individual or corporation) with
an ownership or control interest in the
disclosing entity, fiscal agent, or man-
aged care entity. The address for cor-
porate entities must include as appli-
cable primary business address, every
business location, and P.O. Box ad-
dress.

(ii) Date of birth and Social Security
Number (in the case of an individual).

(iii) Other tax identification number
(in the case of a corporation) with an
ownership or control interest in the
disclosing entity (or fiscal agent or
managed care entity) or in any subcon-
tractor in which the disclosing entity
(or fiscal agent or managed care enti-
ty) has a b percent or more interest.

(2) Whether the person (individual or
corporation) with an ownership or con-
trol interest in the disclosing entity

42 CFR Ch. IV (10-1-18 Edition)

(or fiscal agent or managed care enti-
ty) is related to another person with
ownership or control interest in the
disclosing entity as a spouse, parent,
child, or sibling; or whether the person
(individual or corporation) with an
ownership or control interest in any
subcontractor in which the disclosing
entity (or fiscal agent or managed care
entity) has a 5 percent or more interest
is related to another person with own-
ership or control interest in the dis-
closing entity as a spouse, parent,
child, or sibling.

(3) The name of any other disclosing
entity (or fiscal agent or managed care
entity) in which an owner of the dis-
closing entity (or fiscal agent or man-
aged care entity) has an ownership or
control interest.

(4) The name, address, date of birth,
and Social Security Number of any
managing employee of the disclosing
entity (or fiscal agent or managed care
entity).

(c) When the disclosures must be pro-
vided—(1) Disclosures from providers or
disclosing entities. Disclosure from any
provider or disclosing entity is due at
any of the following times:

(i) Upon the provider or disclosing
entity submitting the provider applica-
tion.

(ii) Upon the provider or disclosing
entity executing the provider agree-
ment.

(iii) Upon request of the Medicaid
agency during the re-validation of en-
rollment process under §455.414.

(iv) Within 35 days after any change
in ownership of the disclosing entity.

(2) Disclosures from fiscal agents. Dis-
closures from fiscal agents are due at
any of the following times:

(i) Upon the fiscal agent submitting
the proposal in accordance with the
State’s procurement process.

(ii) Upon the fiscal agent executing
the contract with the State.

(iii) Upon renewal or extension of the
contract.

(iv) Within 35 days after any change
in ownership of the fiscal agent.

(3) Disclosures from managed care enti-
ties. Disclosures from managed care en-
tities (MCOs, PIHPs, PAHPs, and
HIOs), except PCCMs are due at any of
the following times:
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(i) Upon the managed care entity
submitting the proposal in accordance
with the State’s procurement process.

(ii) Upon the managed care entity
executing the contract with the State.

(iii) Upon renewal or extension of the
contract.

(iv) Within 35 days after any change
in ownership of the managed care enti-
ty.

(4) Disclosures from PCCMs. PCCMs
will comply with disclosure require-
ments under paragraph (c)(1) of this
section.

(d) To whom must the disclosures be
provided. All disclosures must be pro-
vided to the Medicaid agency.

(e) Consequences for failure to provide
required disclosures. Federal financial
participation (FFP) is not available in
payments made to a disclosing entity
that fails to disclose ownership or con-
trol information as required by this
section.

[76 FR 5967, Feb. 2, 2011]

§455.105 Disclosure by providers: In-
formation related to business trans-
actions.

(a) Provider agreements. A Medicaid
agency must enter into an agreement
with each provider under which the
provider agrees to furnish to it or to
the Secretary on request, information
related to business transactions in ac-
cordance with paragraph (b) of this sec-
tion.

(b) Information that must be submitted.
A provider must submit, within 35 days
of the date on a request by the Sec-
retary or the Medicaid agency, full and
complete information about—

(1) The ownership of any subcon-
tractor with whom the provider has
had Dbusiness transactions totaling
more than $25,000 during the 12-month
period ending on the date of the re-
quest; and

(2) Any significant business trans-
actions between the provider and any
wholly owned supplier, or between the
provider and any subcontractor, during
the 5-year period ending on the date of
the request.

(c) Denial of Federal financial partici-
pation (FFP). (1) FFP is not available
in expenditures for services furnished
by providers who fail to comply with a
request made by the Secretary or the

§455.106

Medicaid agency under paragraph (b) of
this section or under §420.205 of this
chapter (Medicare requirements for
disclosure).

(2) FFP will be denied in expendi-
tures for services furnished during the
period beginning on the day following
the date the information was due to
the Secretary or the Medicaid agency
and ending on the day before the date
on which the information was supplied.

§455.106 Disclosure by providers: In-
formation on persons convicted of
crimes.

(a) Information that must be disclosed.
Before the Medicaid agency enters into
or renews a provider agreement, or at
any time upon written request by the
Medicaid agency, the provider must
disclose to the Medicaid agency the
identity of any person who:

(1) Has ownership or control interest
in the provider, or is an agent or man-
aging employee of the provider; and

(2) Has been convicted of a criminal
offense related to that person’s in-
volvement in any program under Medi-
care, Medicaid, or the title XX services
program since the inception of those
programs.

(b) Notification to Inspector General. (1)
The Medicaid agency must notify the
Inspector General of the Department of
any disclosures made under paragraph
(a) of this section within 20 working
days from the date it receives the in-
formation.

(2) The agency must also promptly
notify the Inspector General of the De-
partment of any action it takes on the
provider’s application for participation
in the program.

(c) Denial or termination of provider
participation. (1) The Medicaid agency
may refuse to enter into or renew an
agreement with a provider if any per-
son who has an ownership or control
interest in the provider, or who is an
agent or managing employee of the
provider, has been convicted of a crimi-
nal offense related to that person’s in-
volvement in any program established
under Medicare, Medicaid or the title
XX Services Program.

(2) The Medicaid agency may refuse
to enter into or may terminate a pro-
vider agreement if it determines that

503



§455.200

the provider did not fully and accu-
rately make any disclosure required
under paragraph (a) of this section.

Subpart C—Medicaid Integrity
Program

SOURCE: 72 FR 67655, Nov. 30, 2007, unless
otherwise noted.

§455.200 Basis and scope.

(a) Statutory basis. This subpart im-
plements section 1936 of the Social Se-
curity Act that establishes the Med-
icaid Integrity Program, under which
the Secretary will promote the integ-
rity of the program by entering into
contracts with eligible entities to
carry out the activities under this sub-
part C.

(b) Scope. This subpart provides for
the limitation on a contractor’s liabil-
ity to carry out a contract under the
Medicaid Integrity Program and to
carry out the Medicaid integrity audit
program functions.

[73 FR 55771, Sept. 26, 2008]

§455.202 Limitation on contractor li-
ability.

(a) A program contractor, a person,
or an entity employed by, or having a
fiduciary relationship with, or who fur-
nishes professional services to a pro-
gram contractor will not be held to
have violated any criminal law and
will not be held liable in any civil ac-
tion, under any law of the United
States or of any State (or political sub-
division thereof), by reason of the per-
formance of any duty, function, or ac-
tivity required or authorized under this
subpart or under a valid contract en-
tered into under this subpart, provided
due care was exercised in that perform-
ance and the contractor has a contract
with CMS under this subpart.

(b) CMS pays a contractor, a person,
or an entity described in paragraph (a)
of this section, or anyone who fur-
nishes legal counsel or services to a
contractor or person, a sum equal to
the reasonable amount of the expenses,
as determined by CMS, incurred in con-
nection with the defense of a suit, ac-
tion, or proceeding, if the following
conditions are met:

42 CFR Ch. IV (10-1-18 Edition)

(1) The suit, action, or proceeding
was brought against the contractor,
person or entity by a third party and
relates to the contractor’s, person’s or
entity’s performance of any duty, func-
tion, or activity under a contract en-
tered into with CMS under this sub-
part.

(2) The funds are available.

(3) The expenses are otherwise allow-
able under the terms of the contract.

§455.230 Eligibility requirements.

CMS may enter into a contract with
an entity to perform the activities de-
scribed at §4565.232, if it meets the fol-
lowing conditions:

(a) The entity has demonstrated ca-
pability to carry out the activities de-
scribed below.

(b) In carrying out such activities,
the entity agrees to cooperate with the
Inspector General of the Department of
Health and Human Services, the Attor-
ney General, and other law enforce-
ment agencies, as appropriate, in the
investigation and deterrence of fraud
and abuse in relation to Title XIX of
the Social Security Act and in other
cases arising out of such activities.

(c) Maintains an appropriate written
code of conduct and compliance poli-
cies that include, without limitation,
an enforced policy on employee con-
flicts of interest.

(d) The entity complies with such
conflict of interest standards as are
generally applicable to Federal acquisi-
tion and procurement.

(e) The entity meets such other re-
quirements the Secretary may impose.

[78 FR 55771, Sept. 26, 2008]

§455.232 Medicaid integrity audit pro-
gram contractor functions.

The contract between CMS and a
Medicaid integrity audit program con-
tractor specifies the functions the con-
tractor will perform. The contract may
include any or all of the following func-
tions:

(a) Review of the actions of individ-
uals or entities furnishing items or
services (whether on a fee-for-service,
risk, or other basis) for which payment
may be made under a State Plan ap-
proved under title XIX of the Act (or
under any waiver of such plan approved
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